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Background:  

Reform processes are underway in the United Nations (UN) since the UN World Summit in September 2005 in New York.  Several UN reform proposals were discussed and commitments were made during the Summit, which culminated in a World Summit Outcome Document
, in short referred to as the ‘Outcome Document’.  The Outcome Document called for a strengthening of the role and leadership of the President of the General Assembly (GA); proposals for replacing the Commission on Human Rights (CHR) with the Human Rights Council (HRC); creation of an intergovernmental advisory body, the Peace building Commission, to assist States emerging from conflict towards recovery, reintegration and reconstruction; for much stronger system-wide coherence across the various agencies, funds, and programmes of the UN; and strengthening the UN human rights machinery by endorsing the High Commissioner’s Plan of Action for doubling the budget of the Office of the High Commissioner for Human Rights (OHCHR).  

IWRAW Asia Pacific has been closely involved in the reforms taking place at the HRC, specifically with the Universal Periodic Reform (UPR) and the Treaty Bodies.  This article will focus on the UPR.

What is Universal Periodic Review (UPR)?

The UPR is the core mechanism created by Resolution 60/251 establishing the HRC
.  Its main function is to review the fulfilment of every State’s human rights obligations and commitments, irrespective of the State’s political, economic and cultural systems and has the potential of becoming an extremely important mechanism.  The HRC has to ensure that States protect and promote all human rights and fundamental freedoms without any distinction and in a fair and equal manner.   The resolution lays down key principles by which the UPR mechanism is to operate:  

· Objective and reliable information

· Universal coverage (all human rights in all States)

· Equal treatment of all UN member states

· Cooperative mechanism based on interactive dialogue with full involvement of the State concerned

· Capacity-building of the State

· Complement and not duplicate the work of treaty bodies 

· Transparency 
Current status (As of April 2007):

The discussion on the UPR is still ongoing and is hoped that the HRC will design a mechanism that meets the high goals set out in GA resolution 60/251.  An open-ended intergovernmental working group (WG) on the UPR has been established, which will present its final report at the June 2007 Session of the HRC.  The President of the HRC appointed the Permanent Representative of Morocco and the Vice-President of the HRC, Mr. Mohammed Loulichki as Facilitator of the WG.

The WG has so far had four rounds of informal consultations and two formal sessions
.  At the recent second formal session the WG examined a non-paper on the UPR prepared by the Facilitator.  The non-paper was divided into 6 sections: 

· basis of review; 

· principles and objectives; 

· periodicity and order of review; 

· process and modalities of review; 

· outcome of the review; and 

· follow-up to the review.  

Two options were suggested as UPR modalities.  More information on the UPR and the non-paper can be found at the HRC Extranet: 

<http://portal.ohchr.org/portal/page/portal/HRCExtranet/WG-UPR>.  

To access extranet page of the HRC visit the Office of the High Commissioner on Human Rights website at: http://www.ohchr.org/english/bodies/hrcouncil/. First sign up and then log in using the username: “hrc extranet”; password: “1session” and you would get to the extranet page, which is this: http://portal.ohchr.org/portal/page/portal/OHCHRExtranet
Some critical issues that are widely debated:

“Objective and reliable information”:  This term has caused a lot of ambiguity and has led to different interpretations.  Some States
 are of the view that the reporting State is the best source of information.  On the other hand, a number of States
, as well as NGOs
 have interpreted the term to mean full involvement and participation of civil society. Most NGOs support the view that the UPR cannot be an intergovernmental mechanism, which relies only on information, submitted by States.  Instead, there should be an alternate flow of information from reliable sources to ensure the credibility of the mechanism, such as, conclusions and recommendations of human rights Treaty Bodies and the Special Procedures; information from OHCHR; relevant offices of the UN; independent National Human Rights Institutions (NHRIs); and national and international NGOs.   Apart from submitting information to the reviewing body, NGOs should be permitted to participate in the interactive dialogue, which takes place between the State under review and the HRC.  There should be transparency in the review process – in the collection of information, during the review process, the interactive dialogue, the outcome and follow-up, and implementation of recommendations.  

Composition of the Review Body:  Some States
 have called for the review to be executed by the HRC, whereas some other States and some NGOs
 have called for the creation of a subsidiary body to carry out the UPR rather than the HRC.  According to second view the subsidiary body should be composed of independent experts and could take the form of a permanent commission that would be geographically proportionate and representative of the major legal systems.  Some other NGOs
 support the view that ‘the UPR should neither be entirely delegated to independent experts nor conducted by governments only’
.  They view the review body to be a ‘combination of input by experts and decision-making by Governments’.  This model is seen to have a potential for expertise, objectivity and commitment by Member States.

Complementarity: Some States
 have stressed the fact that the UPR should not place additional reporting obligations on States.  They support the view that instead of the primary input coming from State, the OHCHR should prepare a ‘country dossier’ taking into account observations and recommendations of Treaty Bodies, Special Procedures and reports from UN sources
, NHRIs and NGOs.  This would help identify the main human rights problems in the reviewed State. Thereafter, the HRC would appoint an independent ‘session rapporteur’, selected from a roster prepared by the OHCHR.  The ‘session rapporteur’ will visit the State and meet with all stakeholders and prepare a background note on the human rights situation in the reviewed State.  Based on the background report and the ‘country dossier’ the ‘session rapporteur’ would prepare a list of questions in the form of a questionnaire.  The questionnaire should be sent to the State under review well in advance in order for the State to have enough time to prepare detailed answers and comments.  This model appears attractive, as involvement of all stakeholders would ensure transparency and objectivity.  However, some NGOs are critical of the ‘country dossier’ as they are based on Treaty Body and Special Procedure recommendations, which give ‘no guarantee of comprehensiveness or even currency’
.  

Outcome and follow-up:  Some States
 and most NGOs are of the view that the UPR should lead to recommendations that include measures of technical assistance and capacity-building, and in more serious cases, the follow-up should consist in appointing a country rapporteur, a commission of enquiry, or even the adoption of a country specific resolution.  It is also felt by NGOs
 that the review should be frank and direct in addressing shortcomings by States in their fulfilment of human rights obligations, rather than adopt a punitive approach.  The strongest outcome of the UPR could be the adoption of a country specific resolution, which should be more “results-oriented”
. However, such country resolution should be adopted only if recommendations made to the State during the first review are not implemented and if the State does not take measures to correct the human rights concerns identified during the review
. There is wide consensus on this.  The review should be conducted in a positive and constructive spirit, avoiding confrontation and giving consideration to the capacity-building needs not only of the State concerned, but also of civil society, which is a key partner in the realization of human rights.  It should also focus extensively on follow-up and implementation measures.  The review mechanism should develop indicators on certain elements like freedom of the press; right to information; freedom of religion etc. for assessing accountability of States.

Periodicity of review:  Most States support the idea that the UPR should be carried out in a three-hour intensive dialogue and that each country should be reviewed every three to five years. Some NGOs
 are of the view that as the period of review of each Member State is approximately once in three years, there should be scope for inter-sessional meetings within the UPR mechanism.  Such inter-sessional meetings would enable the UPR mechanism to be efficient and effective. Some other NGOs
 are of the view that as the time available for each review is very short there should be an elaborate preparatory process that precedes the plenary discussion.  They reiterate that without a preparation process the UPR would undermine the HRC’s capacity to deal with concrete situations and its function of ensuring States’ fulfilment of human rights obligations.  Considering that the minimum gap between two reviews will be approximately three years, it is fundamental to ensure that the HRC will be able to address systematic human rights violations at any time outside the context of UPR.  The HRC must be prepared to take ‘urgent action’ against mass atrocities and respond swiftly to early warnings.  In order to ensure this, it is integral to recognize the special procedure system as an indispensable mechanism.

Universality:  Several States and NGOs have stressed that all human rights, including social, economic, political and cultural rights as well as the right to development are interlinked and equally important, and so the UPR should be based on the entire human rights system for comprehensive evaluation.  Whereas some States
 are of the view that the UPR should be based only on the rights contained in treaties, which the States have ratified.  This approach is too restrictive, for it will not be possible to review a State with a poor record of ratifying human rights treaties.   The UPR should be designed to assess the promotion and protection of all human rights in all States.  “All” human rights would mean to include not only human rights spelt out under the treaties, but would also include the rights contained in the UN Charter, the Universal Declaration of Human Rights, the Declarations, and the pledges made by governments at world conferences and summits.  

Integration of women’s human rights: With the UPR being the potential of becoming a groundbreaking mechanism, NGOs
 have urged the HRC for the integration of women’s human rights with a specific focus on gender equality and protection from multiple forms of discrimination.  The HRC while accepting information on women’s human rights should also call for data from multiple sources and ensure that such data is disaggregated by sex.  It is also urged that when there is a conflict between cultural and religious practices and the fulfillment of women’s human rights, the latter should prevail.

� UN Document: A/RES/60/1 dated 24 October 2005.


� UN Document: A/RES/60/251 dated 3 April 2006.


� First formal session was from 20 to 23 November 2006 and the second  formal session from 12 to 15 February 2007.  


� African Group, Organisation of Islamic Conference (OIC), China, Bhutan.


� Austria on behalf of European Union, Switzerland, Brazil.


� IWRAW Asia Pacific, International Commission of Jurists, International Service for Human Rights,  Amnesty International, International Federation of Human Rights, Human Rights Watch, World Organisation Against Torture, Centre for Women’s Global Leadership, International Alliance of Woman, World Union of Catholic Women’s Organisation, Pan Pacific and South East Asia Women’s Association International, Worldwide Association for Women, Zonta International, Canadian HIV/AIDS Legal Network, Pax Romana.


� China, Russia, OIC, African Group. 


� Lutheran World Federation, International Commission of Jurists, International Service for Human Rights,  Amnesty International, International Federation of Human Rights, Human Rights Watch, World Organisation Against Torture.


� IWRAW Asia Pacific, Centre for Women’s Global Leadership, International Alliance of Woman, World Union of Catholic Women’s Organisation, Pan Pacific and South East Asia Women’s Association International, Worldwide Association for Women, Zonta International, Canadian HIV/AIDS Legal Network, Pax Romana.


� Statement by IWRAW Asia Pacific to HRC (Informal Consultations on UPR), dated 10 August 2006


� Switzerland, Canada, Mexico, Peru, European Union


� Reports of Commissions of Inquiry, Secretary General, OHCHR etc.


� Statement by Lutheran World Federation during 2nd HRC


� Switzerland, EU


� Amnesty International


� International Service for Human Rights


� Human Rights Watch


� Statement by IWRAW Asia Pacific during 2nd HRC Session


� Lutheran World Federation 


� Malaysia


� IWRAW Asia Pacific, International Commission of Jurists, International Service for Human Rights,  Amnesty International, International Federation of Human Rights, Human Rights Watch, World Organisation Against Torture, Centre for Women’s Global Leadership, International Alliance of Woman, World Union of Catholic Women’s Organisation, Pan Pacific and South East Asia Women’s Association International, Worldwide Association for Women, Zonta International, Canadian HIV/AIDS Legal Network, Pax Romana
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